
Aboriginal Cultural Heritage Act 2021

CO-DESIGN FACT SHEETS
 

Fact Sheet 2 – ACH Management Code
One of the fundamental principles of the Aboriginal Cultural Heritage Act 2021 (the Act) is 
to recognise, protect, conserve and preserve Aboriginal cultural heritage (ACH). In order to 
achieve this, the Act establishes the processes for managing activities that may harm ACH 
including setting the requirements for undertaking a due diligence assessment. The Act 
requires the development of the ACH Management Code to set out these requirements.

What is the ACH Management Code?
The ACH Management Code, will set out the due diligence assessment process a 
proponent will need to undertake to become aware of whether ACH is present and whether 
there is a risk of harm to the ACH should the proposed activity be undertaken.

In essence, the ACH Management Code will outline what steps a proponent needs to 
undertake to ensure they do not cause harm to ACH, unless the activity is being carried out 
subject to the grant of an ACH Permit or an approved or authorised ACH Management Plan. 
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What is being Co-designed?
The purpose of this co-design is to develop the ACH Management Code. Proponents of 
proposed activities will need to complete a due diligence assessment in accordance with the 
ACH Management Code prior to conducting their activities. 

About this Fact Sheet
This Fact Sheet includes information relevant to the co-design of the ACH Management 
Code and is designed to include information that will provide relevant context and 
information relating to the requirements under the Act. Appendix 1 to this document 
provides all the relevant sections of the Act.

A set of questions to assist with the co-design process
are found on page 4 of this fact sheet. 
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Who is required to undertake a due diligence assessment process?
Under section 105 of the Act, it is the responsibility of a proponent to undertake a due 
diligence assessment. 
 
What is Aboriginal cultural heritage?
The definition of ACH is laid out in Section 12 and -

a) means the tangible and intangible elements that are important to the Aboriginal 
people of the State, and are recognised through social, spiritual, historical, 
scientific or aesthetic values, as part of Aboriginal tradition; and

b) includes the following — 
i) an area (an Aboriginal place) in which tangible elements of Aboriginal cultural 

heritage are present;
ii) an object (an Aboriginal object) that is a tangible element of Aboriginal 

cultural heritage;
iii) a group of areas (a cultural landscape) interconnected through tangible or 

intangible elements of Aboriginal cultural heritage;
iv) the bodily remains of a deceased Aboriginal person (Aboriginal ancestral 

remains), other than remains that are buried in a cemetery where non 
Aboriginal persons are also buried or remains that have been dealt with 
or are to be dealt with under a law of the State relating to the burial of the 
bodies of deceased persons.

What is the due diligence process that is required under the Act?
Part 6 – ‘Managing activities that may harm Aboriginal cultural heritage’, Division 2 – ‘Due 
diligence assessment’ outlines the steps a proponent must take prior to undertaking activities 
that may potentially cause harm to ACH. 

Section 102 Due diligence assessment states:
For the purposes of this Act, a person undertakes a due diligence assessment in 
relation to a proposed activity that is intended to be carried out in an area if the person, 
in accordance with the ACH Management Code, makes an assessment about the 
following —

(a) whether the area where it is intended that the proposed activity be carried 
out includes any area that is part of a protected area;

(b) whether the proposed activity is a — 
 (i) a tier 1 activity; or
 (ii) a tier 2 activity; or
 (iii) a tier 3 activity;
(c) whether Aboriginal cultural heritage is located in the area where it is 

intended that the proposed activity be carried out;
(d) whether there is a risk of harm being caused to Aboriginal cultural heritage 

by the proposed activity;
(e) in relation to a proposed activity that has been assessed as a tier 2 activity or 

a tier 3 activity — the identity of the persons to be notified or the persons to 
be consulted about the proposed activity
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Appendix 1 outlines all further applications of due diligence within the Act

Considerations 
The Act includes a number of principles which include ‘as far as practicable, in order to 
utilise land for the optimum benefit of the people of Western Australia, the values held 
by Aboriginal people in relation to Aboriginal cultural heritage should be prioritised when 
managing activities that may harm Aboriginal cultural heritage’ [section 10(d)]. Due diligence 
assessments need to be seen in the context of adhering to this principle.

Due diligence involves taking reasonable and practicable measures to determine whether 
various activities may risk harming ACH and, where it may, what measures can be taken to 
avoid, minimise and mitigate that harm. 

Other considerations include: 
• It is the responsibility of the proponent for a proposed activity to 

undertake a due diligence assessment. Under section 106, related 
agreements may be used to satisfy some due diligence requirements. 

• Although a due diligence assessment is not required in relation to an 
exempt activity [s103], proponents are required to make an assessment 
about whether the area where the exempt activity is intended to be 
carried out includes any area that is part of a protected area. 

• A proponent may request the CEO of the Department of Planning, 
Lands and Heritage to provide a letter of advice to confirm whether the 
proposed activity is an exempt activity [s104].

• Section 98(1) provides a defence to a charge of causing harm to 
ACH if the person that harmed the ACH had made an assessment, in 
undertaking a due diligence assessment in accordance with the ACH 
Management Code, in relation to carrying out the activity that there was 
no risk that any ACH would be harmed, and further that the person had 
undertaken all reasonable steps possible to avoid or minimise the risk of 
harm to ACH.

These guidelines should be read in conjunction with the other relevant guidelines including 
the Consultation Guidelines (Fact Sheet 3) and Knowledge Holder Guidelines (Fact Sheet 
4), as well as the Activity Categories (Fact Sheet 1), that are also the subject of the co-design 
process.
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Co-design Questions 
To assist the co-design of the ACH Management Code, your views are sought on the 
following questions.   

1. What are reasonable, and practicable steps which proponents need 
to undertake to be informed whether ACH is present within the 
proposed activity area? 
• Should these steps vary depending on e.g. the size of the area 

to be impacted, the type of activity (minimal, low, medium-
high)?

• In what circumstances should an ACH survey be required/not be 
required?

2. What factors should be considered when determining if a proposed 
activity will harm ACH? 

3. What information will assist to avoid and / or minimise harm to ACH 
e.g. type of ACH, geographical boundary, whether standalone or 
part of a large group? 

4. How should a proponent be able to demonstrate that it has 
appropriately undertaken due diligence to ensure that any ACH, and 
the risk of harm to that ACH, has been appropriately identified ?
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Fact Sheet 2 ACH Management Code  
Appendix 1. Sections of the Act relevant to due diligence 

Section 98 Other defences 
It is a defence to a charge of an offence under Division 2 to prove that the activity 
that harmed the Aboriginal cultural heritage was carried out — 

(a) by a person — 
(i) after the person made an assessment, in undertaking a due diligence 

assessment in relation to the carrying out of the activity, that there was 
no risk of harm being caused to Aboriginal cultural heritage by the 
activity; and;  

(ii) who took all reasonable steps possible to avoid, or minimise, the risk of 
harm being caused to Aboriginal cultural heritage by the activity; 

or  
(b) by a person in accordance with a remediation order; or 
(c) by a person in accordance with the Coroners Act 1996 in the course of 

determining whether human remains are Aboriginal ancestral remains; or 
(d) by a person in an emergency situation for the purpose of preventing, or 

minimising, loss of life, prejudice to the safety, or harm to the health, of 
people; or 

(e) by a person of a prescribed class, in a prescribed situation or while carrying 
out a prescribed activity. 

 
Note for this section:  
The duty to mitigate set out in paragraph (a)(ii) applies in relation to Aboriginal cultural 
heritage in an area even if an assessment was made, in undertaking a due diligence 
assessment, that Aboriginal cultural heritage was not located in the area. 

 

Section 102  Due diligence assessment  
For the purposes of this Act, a person undertakes a due diligence assessment 
in relation to a proposed activity that is intended to be carried out in an area if 
the person, in accordance with the ACH Management Code, makes an 
assessment about the following —  

(a) whether the area where it is intended that the proposed activity be 
carried out includes any area that is part of a protected area;  

(b) whether the proposed activity is a —  

(i) a tier 1 activity; or  

(ii) a tier 2 activity; or  

(iii) a tier 3 activity;  

(c) whether Aboriginal cultural heritage is located in the area where it is 
intended that the proposed activity be carried out;  
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(d) whether there is a risk of harm being caused to Aboriginal cultural 
heritage by the proposed activity;  

(e) in relation to a proposed activity that has been assessed as a tier 2 activity or a 
tier 3 activity — the identity of 16 the persons to be notified or the persons to be 
consulted about the proposed activity.  

Section 103  Due diligence assessment not required for exempt activity  
A due diligence assessment is not required in relation to an exempt activity.  

Note for this section:  

However, a proponent is required to make an assessment about whether the area where it 
is intended that the exempt activity be carried out includes any area that is part of a 
protected area, see section 109.  

Section 104  Proponent may seek confirmation about proposed activity  
(1) A proponent who intends to carry out an activity in an area may request the 
CEO to provide a letter of advice to confirm whether the proposed activity is —  

(a) an exempt activity; or  

(b) a tier 1 activity; or  

(c) a tier 2 activity; or  

(d) a tier 3 activity.  

(2) A request under subsection (1) must —  

(a) be in writing; and  

(b) contain details of —  

(i) the proposed activity; and  

(ii) the area where the proposed activity is intended to be carried out.  

(3) On receipt of a request under subsection (1), the CEO must provide the 
proponent with the letter of advice if the CEO is satisfied that —  

(a) subsection (4) applies; and  

(b) the proposed activity described in the letter can be confirmed as —  

(i) an exempt activity; or  

(ii) a tier 1 activity; or  

(iii) a tier 2 activity; or  

(iv) a tier 3 activity.  

(4) A letter of advice under subsection (3) must only be provided by the CEO if 
the proposed activity described in the letter is an activity in relation to which 
there is uncertainty as to whether or not the activity is —  

(a) an exempt activity; or  

(b) a tier 1 activity; or  

(c) a tier 2 activity; or  
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(d) a tier 3 activity.  

(5) A letter of advice provided under subsection (3) may be used in evidence in 
proceedings for an offence under Part 5 Division 2 in relation to the carrying out of 
the activity described in the letter. 

Section 105  Responsibility for undertaking due diligence assessment 

It is the responsibility of the proponent for a proposed activity to undertake a due 
diligence assessment. 

Section 106  Related agreement may be used to satisfy some due diligence requirements 

Steps taken under a related agreement for an area to identify whether Aboriginal 
cultural heritage is located in the area, or to assess whether there is a risk of harm 
being caused to Aboriginal cultural heritage located in the area by an activity, may 
be used to satisfy the requirements of a due diligence assessment referred to in 
section 102(c) or (d) in relation to a proposed activity that the proponent intends to 
carry out in the area. 

Section 109  Authority to carry out exempt activity 

A person is authorised to carry out an activity that may harm Aboriginal cultural 
heritage if — 

(a) the activity is an exempt activity; and 
(b) the area where the activity is carried out does not include any area that is part 
of a protected area. 

Section 110 Authority to carry out tier 1 activity that may harm Aboriginal cultural 
heritage 

A person is authorised to carry out an activity that may harm Aboriginal cultural 
heritage if — 

(a) the activity is a tier 1 activity; and 
(b) the area where the activity is carried out does not include any area that is 

part of a protected area; and 
(c) a due diligence assessment is undertaken in relation to the carrying out of 

the activity; and 
(d) the person takes all reasonable steps possible to avoid, or minimise, the 

risk of harm being caused to Aboriginal cultural heritage by the activity. 
 
Note for this section:  
The duty to mitigate set out in paragraph (d) applies in relation to Aboriginal cultural heritage 
in an area even if an assessment was made, in undertaking a due diligence assessment, 
that Aboriginal cultural heritage was not located in the area. 

Section 111  Authority to carry out tier 2 activity that may harm Aboriginal cultural 
heritage 

A person is authorised to carry out an activity that may harm Aboriginal cultural 
heritage if — 

(a) the activity is a tier 2 activity; and 
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(b) the area where the activity is carried out does not include any area that is 
part of a protected area; and 

(c) a due diligence assessment is undertaken in relation to the carrying out of 
the activity; and 

(d) the person carries out the activity in accordance with — 
(i) an ACH permit; or 

(ii) an approved or authorised ACH management plan. 

Section 112 Authority to carry out tier 3 activity that may harm Aboriginal cultural 
heritage 

A person is authorised to carry out an activity that may harm Aboriginal cultural 
heritage if — 

(a) the activity is a tier 3 activity; and 
(b) the area where the activity is carried out does not include any area that is 

part of a protected area; and 
(c) a due diligence assessment is undertaken in relation to the carrying out of 

the activity; and 
(d) the person carries out the activity in accordance with an approved or authorised 
ACH management plan. 

Section 115  Application for ACH permit 

(1) At the end of the period for submissions referred to in section 113(b), a 
proponent who intends to carry out a tier 2 activity in an area may apply for an 
Aboriginal cultural heritage permit (an ACH permit) to carry out the activity. 

(2) An application for an ACH permit must — 
(a) be made to the ACH Council in the approved form; and 
(b) contain details of the proposed activity and the area to which the permit is 

intended to relate; and 
(c) identify — 

(i) the Aboriginal cultural heritage located in the area to which the permit is 
intended to relate, as assessed in undertaking a due diligence 
assessment in relation to the carrying out of the proposed activity, or of 
which the proponent is otherwise aware in the area; and 

(ii) the characteristics of that Aboriginal cultural heritage of which the 
proponent is aware; 

and 
(d) identify — 

(i) whether there is a risk of harm being caused to Aboriginal cultural 
heritage by the proposed activity, as assessed in undertaking a due 
diligence assessment in relation to the carrying out of the proposed 
activity; and 

(ii) if a risk of harm has been identified, that risk of harm and the Aboriginal 
cultural heritage that is at risk of harm; 

and 
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(e) include details of the notice given under section 113(a), including details of the 
persons who were notified; and 

(f) set out how the proposed activity will be managed to avoid, or minimise, the 
risk of harm being caused to Aboriginal cultural heritage by the activity, 
including a clear explanation of the steps, if any, that will be taken to avoid, or 
minimise, that risk; and 

(g) include any submissions made to the proponent under section 113(b); and 
(h) be accompanied by the documents or information, if 16 any, prescribed for the 

purposes of this paragraph. 
 

Section 137  ACH management plan 
(1) An Aboriginal cultural heritage management plan (an ACH management 

plan) is a plan for the management of an activity that may harm Aboriginal 
cultural heritage. 

(2) An ACH management plan must — 
(a) identify — 

(i) the proponent for the activity to which the plan relates; and 
(ii) each Aboriginal party, if any, to the plan; and 
(iii) the area to which the plan relates (which must not include any area that 

is part of a protected area); and 
(iv) the activity to which the plan relates; 

and 

(b) identify — 
(i) the Aboriginal cultural heritage located in the area to which the plan 

relates, as assessed in undertaking a due diligence assessment in 
relation to the carrying out of the proposed activity, or of which the 
proponent is otherwise aware in the area; and 

(ii) the characteristics of that Aboriginal cultural heritage of which the 
proponent is aware; 

and 

(c) include an ACH impact statement in respect of the proposed activity; and  
(d) set out the processes to be followed if, while approval or authorisation of 

the plan is of effect, a party to the plan becomes aware of new information 
about Aboriginal cultural heritage in the area to which the plan relates; and 

(e) set out how the proposed activity will be managed, where possible, to 
avoid, or minimise, the risk of harm being caused to Aboriginal cultural 
heritage by the activity, including a clear explanation of the steps, if any, that 
will be taken to avoid, or minimise, that risk; and 

(f) set out the extent to which harm to Aboriginal cultural heritage is authorised; 
and 

(g) set out any conditions that must be complied with before, during and after 
the proposed activity is carried out; and 

(h) specify the period for which the plan is to have effect; and 
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(3) In determining whether things done or omitted to be done by the employer 
constituted reasonable steps, a court must have regard to —  
(a) what the employer knew, or ought to have known, about the risk of the 

contravention occurring; and  
(b) whether the employer could, by the exercise of due diligence, have 

prevented the contravention; and  
(c) any other relevant matter.  

(4) An employer may be proceeded against and convicted under a provision of 
this Act in accordance with this section whether or not the employee has been 
proceeded against or convicted under that provision. 

Section 274  Onus of proving certain matters 

In any proceedings for an offence under this Act, the onus of proving a matter 
listed in the Table lies with the person asserting the matter. 

Table 

Item Matter 

1. That a person has undertaken consultation in 
accordance with the consultation guidelines  

2.  That a person has undertaken a due diligence 
assessment in accordance with the ACH 
Management Code  

3. That conduct was engaged in with reasonable 
excuse  

 

 

Section 294  Guidelines 

Guidelines may be made under this Subdivision about the following — 

(a) the undertaking of a due diligence assessment for a proposed activity (the 
ACH Management Code);  

(b) the carrying out of consultation for the purposes of this Act (the consultation 
guidelines);  

(c) the identification of persons who are knowledge holders for an area (the 
knowledge holder guidelines);  

(d) the fee structure for the fees to be charged for services provided in 
connection with the provision of local ACH service functions (the local ACH 
service (fees) guidelines);  

(e) the factors to be considered in determining whether Aboriginal cultural 
heritage is of outstanding significance for the purposes of this Act (the 
protected area order guidelines);  

(f) the factors to be considered in determining under section 176(1)(b) whether 
Aboriginal cultural heritage is of State significance for the purposes of this 
Act (the State significance guidelines). 


